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QUOTES FROM STATE DECISIONS

"We find that the FCC has claimed jurisdiction over this traffic and will ultimately adopt a

final rule on this matter ...Accordingly, we find that the parties should continue to operate

under the terms of their current contract until the FCC issues its final ruling on whether

ISP-bound traffic should be defined as local and whether reciprocal compensation is due

tor this traffic." Florida Order at 5.

"In view of the FCC's practical negation of the legal and analytic basis of our October

Order, we see no logical alternative to vacating the Order [which had required reciprocal

compensation) in response to the Motion tor Modification...UnsatisfYing as it may be to

say so, all that remains is a now-unresolved dispute [as to how ISP bound traffic should be

compensated) ... [O)ur findings ... [in the earlier order] applied to all interconnection

agreements; and now a corresponding but converse understanding based on the instant

Order appears warranted. In fact as far as reciprocal compensation payments not made to

MCI WorldCom or other CLECs as of February 26, 1999 are concerned, no currently

effective Department order categorically requires Bell Atlantic to pay, in some way, tor

handling CLECs' ISP-bound traffic. ..This arrangement is reasonable tor the nonce, i.e.,

until the dispute is settled." Massachusetts Order at 25-28.

"Ultimately, the FCC should exercise is primary jurisdiction to decide the appropriate

amount of reciprocal compensation, if any, that should be paid for ISP-bound traffic. Until

the FCC makes that decision, the Commission will not attempt to determine the amount

of compensation that should be paid." Missouri Order at 2-3.



"ISP-bound traffic, as determined by the FCC, is interstate in character, and therefore, in

the Board's view, is not entitled to reciprocal compensation...We expect that GNI will be

compensated by its end user customers and/or by ISPs themselves for the ISP-bound

traffic which it carries." New Jersey Order at 11.

"Based upon the evidence betore it, the positions advocated by the parties, and the

Declaratory Ruling of the FCC, the Commission finds that reciprocal compensation should

not apply to ISP-bound traffic. The FCC in its Declaratory Ruling concluded that ISP­

bound traffic is non-local interstate traffic and clearly left the determination of whether to

impose reciprocal compensation obligations in an arbitration proceeding to the state

commissions. [citations omitted]. This Commission concludes that ISP-bound traffic is

not subject to reciprocal compensation." South Carolina Order at 64.
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BEFORE THE tLORIDA PUBLIC SERVICE COMMISSION

In re: Petition of reG Telecom
G~oup, Inc. for arbitration of
unresolved issues in
incerconnec~ion negotiations
wi th 8ellSou'th
Telecommunications, Inc.

DOCK~T NO. 99069l-TP
ORDER NO. ?Se-OO-0128-FOF-TP
ISSUED: January 14, 2000

The following Commissioners participated in the disposition of
this matter:

J. TERRY DEASON
SUSAN F. CLARK

E. LEON JACOBS, JR .

.l:iPPEARANCES i

A. Langley Kitchings, Esquire, Michael P. Goggin, Esquire,
Sdwin E. Edenfield, Jr., Esquire, 4300 Southern Bell Center,
675 West Peachtree Street, Nor'theast, Atlanta, Georgia 30375­
000l.
On behalf of 8el 1 $outh Telecommunications, Inc.

Joseph McGlothlin, Esquire, Vicki Gordon Kaufman, .Esquire,
Albert H. Kramer, Esquire, Jacob s. Farber, Esqtiire> 117
Gadsden Street, Tallahassee, Florida 32301.
On behalf of reG Telecom GrQu~

C. Lee Fordham, Esquire, 2540 Shumard Oak Boulevard,
Tallahassee, florida 32399-0870.
On behalf of the Florida Public Service Commission

o0625 JAN t4 g



ORDER NO. ~SC-OO-0128-FOF-T?

DOCKET NO. 990691-T?
PAGE 5

prospective compensation would serve the public interest. (~CC 99­
3S, i28) To this end, the fCC has issued a Notice of Proposed
Rulemaking, seeking comments on two proposals for a rule. !n the
meantime, they have left it to state commissions to determine
whether reciprocal compensation is due for this traffic.

We find that. the fCC has claimed jurisdiction over this
traffic and will ultimately adopt a final rule on this matter.

We emphasize that the Commission's decision to
treat rsps as end users for access charge
purposes and, hence, to treat ISP-bound
traffic as local, does not affect the
Commission's ability to exercise jurisdiction
over such traffic. FCC 99-38, 116 .

Further, as mentioned earlier, the FCC intends to adopt a final
rule to govern inter-carrier compensacion for ISP-bound traffic.
Therefore, any decision we make would only be an interim decision.
for that reason, in the MediaOne and Bel1South arbitration in
Docket No. 990149, we ruled that the parties should continue to
operate under their current contract pending a decision by the FCC.
We still believe this approach to be reasonable under the facts of
this case and in view of the uncertainty over this issue. Any
decision we might make would, presumably, be preempted if it is not
consistent with the fCC's final rule. Accordingly, we find that
~he parties should continue to operate under the terms of their
current contract until the fCC issues its final ruling on whether
ISP-bound traffic should be defined as local and whether reciprocal
compensation is due for this traffic.

III. PACKET SWITCHING CA?ABILIIIES

This issue does not address whether EellSouth will provide the
packet-switching capabilities that reG has requested, but whether
these capabilities will be provided as UNEs. According to 47
C.f.R. Section Sl(f), Pt'lcing of Elements, certain pricing rules
apply to UNEs, interconnection, and methods of obtaining access to
unbundled elements, including physical collocation and virtual
collocation. Specifically, rcc Rule 47 C.r.R. Seccion Sl.S03(b)
reads:

An incumbent LEe's ~ates for each element it
offars shall comply with the rate struct.ure
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DEPARTMENT OF
TELECOMMUNICATIONS AND ENERGY

May 19, 1999

D.T.E.91-116-C

Complaint ofMel WorldCom, (nc. agamst New England Telephone and Telegraph Company
d/b/a Bell AtJantic-Massachusetts for breach of interconnection terms entered into under Sections
251 and 252 of th~TelecommunicationsAct of 1996

APPEARANCES: Alan u. Mandl, .Esq.
Ottenberg. Dunkless. Mandl & Mandl
260 Franklin Street
Boston, MA 02110

-and-
Hope Barbulescu. Esq.
Mel Telecommunieation$ Corporation
5 InternationaJ Drive
Rye Brook, NY 10573

FOR: Mer WORLDCOM, INC.
Petj tjonet'

Bruce P. Beausejour. Esq.
[85 r- rankll n Street
Boston, \1 A 021 10

-and-
Robert N. Werlin, Esq.
Keegan, Wedin & Pabian
21 Custom House Street
Boston, MA 02110

FOR: BELL ATLANTrC-MASSACHLSETTS
Respondent



that such an obliplioD arises between MCI WorldCom and Bell Atlantic. Although MCI

Voles! and U17Jil some future investi2ation of a complaint. if one is filed. concerning the

Modification. We bereby vacate MQ WorldCom, D.T.E. 97·116.

Page 2SD.T.E.97-116-C

The partIes to this docket have diligently proviced the Depanmen'. wlth other states'
decisions on reciprocal compensation rendered since Internet Traffic Order was issued.
We have reviewed those filings. Other state commissions conSIdered the effects of the
FCC's ruling on th~ir situations. on the Interconnection agreemems before them. and on
?nor decisions rendered. We have ~fore us only our own Oc~ober Order and the
mterconnectlon agreement construed by that Order. Useful as It has been to know what
other states have made oflhe FCC's ruling, it lS equally useful 10 recall Commissioner
Powell's observation abcut the effects of that ruling: "Furthermore. haVIng revl~ed a
number of the state decisions in this area. t am persuaded that the underlying facts.
analytical underpiMings and a+'plicable law vary enormously from state to state."
~el Tnffic Order. Concurrence of Comr:1l'isioner Powell. page 2

The FCC's use of the word "eqUitable" IS ambIguous It IS nOl clear what eqUitable
powers a regulatory agency could. in any event. claIm to ex.ercise, as It acts under a
statutory grant. The FCC's observation was e"'ldently intenc.ed to cushion th.=
jurisdictional blow, but all it does IS muddle the message, as Commissioner PoweH has
observed. Internet Traffie Order. Concurrence of Comrrussloner Powell. tex.t at n. 1

state ·conU'acnw principles or other legal or equitable26 cODSid,~rations," Internet Traffic

Order at 127. our Order stood squart{y. U1'ress/y. and uclu.rivtJy on a "two can- premise.

That foundation has crumbled. 27 There is no alternauve or supplemental fUlding in our

October 1998 Order to rely on in mandating continued recipr~l compensa:ion for rSp·bound

craffic. In view of the FCC's practical negation of the legal and analytic basis of our October

Order, we see no lo&ical alternative (0 vacating that Order in response to the Motion for

insW1l interconnection a&reement determines a different basis for Sych payments, there

WorldCom and Bell Atlantic may still disagree about reciprocal co~nsationobligations

presently is no Depamnent order of continuing effect or validity in support of the proposition



D.T.E.97-ll6-C Page 26

-\
under their interconnection agreement, there is-post February 26. 1999-no valid and effective

D.T.E. order still in place to resolve their dispute. Unsa[isfyin.~ as it may be [0 say so. aU that

remains is a now-unresolved dispute.

The consequences may be adverse (or enterprises that acted aggressively in reliance on

the nullified and now·vaca~Department da:ision in Mel WorldCom's favor (ignoring the

Department's express warnin&s that its da:ision could be changed by FCC findings). But no

amount of wishful t.hi.nking can our justify clin&ing to a vitiated decision: nor can it empower

the Department to countermand what the FCC !las determined. The a.ttempt of some parties

and C()mmeflters to base their argumcnu on the vague terms of Paragrapb 27 of Internes

Traffic Order is futile. If that paraerapb has any effeaive meaning (a matter open to doubt,

given the FCC's reference to its pending rulemakin&). then surely it is that only those pre-26

February decisions by state commissions founded. not on a '"two call" jurisdictional theory,

but rather on state contract law or some "other legal or equitable considerations" might y~t

remain viable-at any rate, '"depending on the bases of those de<:islons- and, of course.

"pending the completion of the rulemaking" !.he FCC initiated. lntern<:t Traffic Ord~ at 127

It seems patent that the FCC had in mind state cecisions already. or yet to be. takenll_-and that

only to the extent such decisions migbt fit thiS vague enterion. The Department's October

11 The FCC's wording ("any determmatlon a st1te commission has made, or may make in
the future"). !J)temet IlJ,ffic Order at ~ 24. must be read in light of the only plausible.
saving grounds for such state determinations set out by the FCC in 127 (state decisions
taken. before or aftet' February 26. that rest on "contIilctual principles or other \~al or
equitable considerations"). State decisions whose cc!\c\usions "are based on a finding
that this (lSP-bound] traffic terminates at an ISP server." uL are in another category,
however And our October Order falls into this latter group.



D.TE. 97·116 a( 14, However. Bell AtlantIC has acted. Slnce the October Order. on (h~

and now a correspOnding but cunverse understanding based on the instant Order ap~rs

understanding that our findings Ln Mel WorlgCom applied to all interconnection agreements;

Page 27D.T.E. 97·1 16-C

We do not. at thiS point. haz.ard ijudgment whether such an alternative basis ex.ists in the
Bell Atlantic-Mel WorldCom intercormectlon agreement before us. If such a basis can
be convinCinily shown, then it would not be the Department's role to save contracting
parties from later-regrened commerCIal Judgments See Complamt Qf A-R Cable
Services. In!;., D.T.E. 98-52. at 5 n. i (1998)

warranted. In fact. as far as reciprocal compensation payments not mad~ to MCl WorldCom

Pending, however, such a renewal of the complaint aDd ultimate resolution of the

ISP-bound craffic, eveD despite the FCC's jurisdictional pronouncement. 29

How useful such a renewal migbt be is Dot predictable. We suggest a perhaps more

Order was not so based-with the result that. were that Order Dot vacated, it would float,

untethered, in a jurisdictional void. Mel WorldCom may choose to renew its complaint upon

rise to mutual obligation on itS and Bell Atlantic's partS (0 pay reciprocal compensation for

some claim that Massachusens coDtract law"or other legal or equitable considerations" give

promisin& course below.

of that Order must, since the issuan~ of Internet Trame Order. be doubted. Mel Wor\dCom.

DepanmeOl's Order in Mel WorldCom. D.T.E. 97-116. is vacated. Although that Order

implication (see Section IV of the October Order); and so. the suggested, broader applicability

mauer, Bell Atlantic's Motion for Modification of March 2, 1999 is granted, in that the

adjudicaIed only the Bell AtlUUic-MCI WorldCom dispute, it professed to have broader

-------,_.._-'
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or other CLECs as of February 26. 1999 are con~rned,)O no currently effective Departmene

order categorically requires Bell AUantic to pay. in some way. for handling CLECs' ISP-bound

traffic. BeIJ AtJa.ntic has proposed making payments under its interconnection agreements at a

ratio nor in excess of 2: I( terminating-ro"riginaring traffic) JI This arrangement is reasonable

for the nonce. i.e.• until tbe dispuee is settled.

Reciprocal compensation need not be paid for termlnatine ISP-bound ttaffic (on the

grounds Chat it is local traffic). beginning with (and including payments thae were not disbursed

as of) February 26, 1999. Yet it still appears mere were and may still be coses incurred by

JO

11

This finding partly addresses RNK's Motion for Clanfieation. Bell Atlantic' s Motion for
Modification ofour October Order intimates that reciprocal compenAtion payments
made for ISP-boWld ttaffic before February 26. 1999 were never truly due and owing
undCf' the intereoanecUOIl agreement. Bell Atlantic: notes that~~ is no severable
'local' component of an Internet call but such traffie is now, and always has been,
intenwe traffic.. , . Internet-bound calls an: not eligible for 'local' reciprocal
compensation under BA-MA's mterconnection agreements. and CLECs have received
substanti:ll compensation to which they are no! entitled under those agrecments," Bell
Atlantic's Motion for Mo<llficatlon. at 10 Dcspite Bell Atlantlc's intimatIon, the
question of refund is not before us, and so we take no posllion on the status of payments
made by Bell Arlantic for reciprocal compcl1S.1tlon for ISp·bound traffIc prior to February
26. 1999. To do so now would be prerr.ature-assuming that DT.E. even has Jurisdiction
over the question of refunds and consldenng tt:e Instructions below as to negotiations,
mediation. and. if it must come to that. arbItratIon But we shall not require Bell AtlantIC
to make (i.e .• to disburse) any payments :.."lat ·.... ere not made a5 of that date See tex.t

immediately Infra.

In the curTent absence of a precise means to separate ISP-bound traffic from other traffic,
we believe that Bell Atlantic's 2: t ratio 4S 2. proxy IS generous to the point of likely
induding some ISP-bound traffiC. However, this 2.l proxy IS rather like a rebuttAble
presumption, allowing any carrier to d~monstrate adduce eVIdence In negotiatiOns. or
ultimately arbitration, that its tenninatmg traffIC IS not ISP·bound. e.... en Ifit is in excess
of the 2: 1 proxy. Where disputes anse, however. the disputants are wen advised to work
the matters out between themselves. rather tro.:'."} or.nging them to this forum after tess­
than-thorough negotIations.
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/6/9~'o. clarifying arbitration order

STATE OF MISSOURI

PUBLIC SERVICE COMMISSION

At a Session of the Public Service

In the Matter of the Petition of Birch )

Telecom of Missouri, Inc. for Arbitration

-
http://www.ecodev.state.mo.usIpsc/orders/04068278.htm

Com
hel
at
its
e ~f

J.. _

in
Je~

Cit
on
the
6th
day
of
Apr
::.99

of the Rates, Terms, Conditlons and Related) Case No. TO-98-278

Arrangements for Interconnectlon with )

Southwestern Bell Telephone Company.

ORDER CLARIFYING ARBITRAnON ORDER

On Apri: 23, 1998, the Commission ~ssued an Arbltrat~on Order bea::l;,~

an effective date of April 24. The Arbitratlon Order resulted fro~ c
petitlon filed with the Commission by 3~::ch Telecom 0: Mlssourl, :nc .
•81rc:-:;, asklng that the Commlss1o:; arb1trate ter!':"'.s or d;.

l:-.:e r ::ennect lon agreement between 81 rcJ: and Sou t~.wes ter:-. Be:" ~

7elephene Company (SWBT).

:he on~y .:.ssue presented fer arbi:ratlOr. was whether cal~s made with.:.:;
the sarr:e :'ocal ca2..1i:-l.g scope to d:"'. ::nte::net Servlce P:-ov:...der ::SP~ a~e

local l:; :-:a:~re and subJect tc the pay~ent of rec.:.procal ::omper.satlcr. .
. :'.'2 :-::::ur.1SS10;:' S Arbl:ratlcn 8rder Goes :-.ot !':"',ak'2 d :l:1a: je::':'S12n
=o~=e~~~~~ ~~e ~a~~re of ~~e :~a~::~ ~- ~~ :SF. =~S~~3~ ~~e ~:~~:5::-~

ar.t:.=:..;=-a.:e~ :ecera':"



3eca~se 8: the cor.::nuing dispute between tne par~ies, the ~cmrn:ss:=~

::ncs that 1S necessary :0 clarify 1tS pOSlt:en. The FCC's
Sec':'ara:'8ry Rt.;';'::-.g 1:', CC =:oci<et No. ?6-98 determ1.ned that salls ma::e
w:Ln1n the same local caL.. 1ng scepe LO ar. Interr.et Service ~r:>'!l,:::'?r
a.re ::'iore ::lte:::s:ate thar. .':.oca.':. 1n :-,at~re. That rul1.ng ca~.:-s :_~~
~,,~c::s:,:,:,;: ":.~.e =:rr~:ss:..on' s ~'..:.~_~,:; :':--.a:-. ("""l~'-- =al~s S~,Cl:~c::e c~;:--lre:-.5~~':-'-:

_ ..... -_.-­
~-_.__.-

http://www.ecodev.state.mo.uslpsclordersJ04068278.hun

,... .. - .... - ,

-"--'--~

On April 30, 1998, in response to the Commission's Arbitration Order
of April 23, SWST filed an Appl.:.catlon :or Reheanr.g. The Ccr:-.r.1l.ss:'::-"
lssued an order on March 9, 1999, denying SWBT's applicatl~:-. ":~y

rehearing. In that order the Commission stated that "give:l t.he :a:'_
that the FCC has now resolved t~e lssue :n dlspute between ::~~

part.les, there is no longer a:lY :leed for th1.s CommlSSlon tc a':icre5s
tr.at matter." The Commission belleved that its March 9 order we'-..;_~

resol ve the disput.e between SWBT and 31. rch. That was :lot the case.

On March 8, Birch filed a Compliance Filing and Motion fer
Clar::..f ica t ion. Subsequent to the Commission's order denying SWBT's
applicat1.on for rehearing, on March 12, Blrch fi:'ed a supplemer.t tc
1.ts motion for clarification. Birch argues that, while t.he FCC ~.~

determine that calls to Internet Service Providers, when excr.ar.c;,?=
betweer. two carriers within the same local calling area 1n a state,
are pr1.mar1.ly subject to the FCC's jur1sdict:or., the fCC d1ci ~~­

determ:ne the amount of compensation that. should be pa1.d between
carrlers for the handling of those ca~ls. The FCC a~so did :.ct
overturn prior state dec1.s1.ons 1.n arbitrat1.on cases that would req~lre

that such compensation be pa1.d. Birch suggests that the Ccmm:ssler.' 5

Apr:: 23, :998 arbitration order requires that SWST and B1.rch con::::'~0

to pay reciprocal compensation fer :;:SP bcund traff1.c as 1£ t!1e J' =.:-'"
local calls untll the FCC finally dec:des the amount of compe~sJ:::~

that s:--.o ... .':.d be pa1.d for these ca:":"s. 0". Ma:-ch 22, 1999, SiiB':' ::.':.e::: -,
resps~se to B1.rch's ~otlon :or Clari:icatio~ lr. w~:c~ i~ assert~~ ~:~~~

::-.e Cornm:sS1on's orders reqUired that n::l reciprCJca.':. co:nper.s3"::::-. -­
;310 :sr suc~ calis.

Communications Commission (FCC) regarding the nature of that traffic.
The Commission's order did provide that until the FCC made a ruling on
that issue, Birch and SWBT were to compensate each other for traffic
to ISPs "in the same manner that local calls to non-ISP end users are
compensated, subject to a true-up following the Federal Communication
Commission's determination on the issue if it becomes possible to
implement a Commission approved tracking plan in the interim."

On February 26, 1999, the FCC released a Declaratory Ru:;'lng 1.r. CC
Docket No. 96-98. That ruling declc.red that traffic delivered t:l 2:-,
ISP is primarily int.erstate 1.r. cha.racter, thus falling ""1.t:)1.[1 :n",
prlmary Jurisdiction of the FCC. ':'r.e FCC did not, however, determ.:.:-.".'
what, 1.f any, reciprocal compensation should be paid for caL.s
Internet Service Provide:::-s and instead issued a notice of proposec
ru~e~ak1.ng to deal with that issue.

of J

i/6/99 o. -::Iarifying arbitration order
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the appropriate amount of reciprocal compensation, if any, that sho~ld

be paid for ISP-bound traffic. Cntll' the FCC makes that decision, the
Commission will not attempt to determine the amount of compensation
that should be paid. Because the appropriate amount of compensation
has not yet been determined, the parties will not be required to pay
reciprocal compensation for ISP-bound traffic at this time.
Nevertheless, it would be inappropriate to order that no compensation
be allowed to accrue until the fC~ issues its rule. The parties will
be directed to continue to tracK ::raffic to ISPs as they have been
doing under the Internet Service Provider Traffic Tracking Agree~e~t

tha:: was filed with the Commission on June 11, 1998. After the f::::C:
makes its final determination on the issue of compensatlon, the
par tie s will be sub j e c t to a t rue - u p to de t e r min e wh a "C , 1 f a :--. j' ,

compensatlon should be paid for the :SP-bound traffic that lS measures
up to that time.

IT IS THEREFORE ORDERED:

1 That Southwestern Bell Telephone Company and Birch Teleco~ sf
Mlssouri, Inc. are =elieved of any obligat.:..on to immedlate~y

compensate each other for trafflc to Internet Servlce Providers witr.:r.
a local call1ng scope that was 1mposed by the CommisSion's Arbltra:1c~

Order of April 23, 1998.

2. That Southwestern Bell Telephone Company and Birch Telecom of
Missouri, Inc. shall continue to track traffic to Internet SerVice
Providers wlthin a local calling scope as they have been doing under
the Internet Service Provider Traffic Tracking Agreement that was
filed with the Commission on June 11, 1998.

3e That Southwestern Bell Telephone Company and Birch Te~ecom ~:

Mlssouri, Inc. are subject to a true-up to determine the amount :::
comper.satlon that shall be paid for the ISP-bound trafflc tr,at lS

measured pursuant to the Internet Service Provider Trafflc irackln?
Agreement up to the time that the FCC determines the lss~e of
compensatlon for that traffic.

4 . T:-:at this order shall become effective on April 16,

oi-l

BY THE CO!\1MISSION

Dale Hardy Roberts

Secretary/Chief Regulatory Law Judge
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•STATE OF NEW JERSEY
~o.,d 0/',,6Jic 11II1I1i.,

rwt;.,..,c_
Ii~1t. liJ1711l

eN THE MAITER. OF TIlE PETITION OF TEL ECOMMUNICADQNS
GLOBAl NAPS INC. FOR ARB1TtlATION Of
rN'tUCONNECTION RATES, TERMS, ) DECISION AND ORDER
CONDITIONS AND RE1.ATED ARRANGEMENTS)
wrrn BELL An.ANT1C-NEW JERSEY, INC. )
PURSUANT TO SECTION 252(b) OF THE )
TELECOMMUNlCAnONS ACT OF ]996 ) DOCKET NO. T09ao70426

(SERVICE LIST ATTACHED)

BY THE 8OAltD:

Thil Order mcmorialila fiDal action 1akcn by the New Jmey~ ofPublic:
Utilities (Boud)'in the Irbimon reqlaeSted by GloM! NAPs. Inc. (GNI) by lenerdued June 30,
1991, and will resolve all o\llSUDdine and unresolved issues in GNI's inren:onaectioD dispur.e
with BeU Atlantic-New leney, Inc. (BA.NJ).

PROCEDUllAl. HISTORY

Oft Januuy 26, 1991, ONt requested InlerCOMee:tion and network elemecu from
BA.NJ pursuant 10 section 251 of fbe Telecommunications Act of 1996, U. 104-1 G4, , 10 Sw.
56. ~ified in K.lttered sections of 47 u.s..c. §IS 1a~. (hereinafter. the Act). Durina the
period from the 135·10 eM 1W day alter receipt of an inteTc:oMec:tion request. the carrier or
any other pan)' to the nelonation may petition the SUte c:onunission to ubitrate ~y oulStandinC
issues. The Stile commission is required '0 resol"le ~h issue set forth in any such proceeding
"not later thin , ~ornhs after the date on wNc:h ,he local exchanle c:anier reuived the

(intertOMcction] request under \his scC11on." 47 \1J.C.1252{b)(4)(C).

By Jette, elated June 30, 1991 and pW'Nanl to sec:tion 252(lJ)(1) oflhc N.t.. GN1
filed with the Board o(Public Utilities (Board) I Petillon (or Atbitntion oflnterc:cmneclion
IUles. Terms and ConditioftS and Rellled ReJief. ONI essentially soulhl affirmation through the
ubitration process that it was entitled {o opt into an intercoMec:tion acreement previously



..
•••­
!
I
I
I,
,

NJ to inletpTet. Because of ONl's nlht to MFN an existing interconnection agreCtT.bt. we~
that il is appropriace to apply to GNt and BA-NJ the ntes and tenns in ttte existing ~FS
apeemcnt whicb ONt desires to MFN with ~spect to reciproQl compensation obU,ations (or
tt'lfiic whicb il tNly lcal. ISP·bounclllaflic, as determined by Iht FCC, is interstate in
character, anet. therefore, in the Board's view, is not entitled to reciprocal compensafion. All
o\het' loe&! tlIffic carried by ONI shall be subject 10 reciprocal compensation It the negotiated
rates in the MFS intertOMeCtion alrecment, that is SO.009 for local traffic cielivered to a tandem
switch and SO.007 for local calls deU\'efed to an end office.

We expect that aNI win be compensated by its end uscr customm and/or by ISPs
themselves (or the JSP·bound Q'lffic wNch it carries. Ncvertheless, the Board is rNndfu1 of the
FCes ongoing ruJemalc.ina with regard to tile appropriate (onn of inter-eanier com~csarion
mechanism (or ISp·bound l1affic, We usure emiers that the Board slWll'e'iiew the FCC's
uitimale Nlinl reilldini such compensation and take appropriate action, as needed:. Of course.
the parties themsclvcs are not foreclosed from fwthcr negotiations to dC"olelop more'appropriate
forms of compensation. i

I

Accordingly, [0 clarify the lISt issue decided by thc ArbitrllOr, the Bcud herein
Em.DS that the MFS intercoMection acreeme!lt rates for ~iprocaJ com~tion. and not the
Boerd's generic rattS, shill apply to the inteTConnec:tion agreement between the par.ties. The
AlbiQ'ltOr found mat Mloti.ted rata look pnc:edence Otter rates detennined by ci~ resulatioD
or by arbinliOC1. Accordin&!y, he determined WI \he rates for lUiprocaJ compeasalion
nesonated by and between MFS and SA·HI are applicable 10 the local traffic exchlneed between
GNI IDd SA·NI. The Board aena w;1h the Arbitral« in this rqard.. tNt clarifies that the MrS
inlCrcoMcctioa acreemcnt rates do not apply to the ISp·bound traffic c:uried by OM sizlce thlJ
traffic is inlerstate traffic punUIDl to Ihc FCC's Declaratory Rutinc.

.- '

• I

In conclusion, the Board~ that the molution of all open arbia-ation issues
set forth above and the cooditions imposed herein upon the panies is consistent with the public
intcreS1 and in accordUK' w;\h ~w. The Board HEREBY APPROYES an intercoMCCtion
apeemenl ~rween the J*ties which is the same 15 ~e MFS agrcement ~fereN:edlabove. as
modified herein. IS meetinl the reqlJiremcnts of the Act for alreements wJ\icb are ib pitt,

·1 ,.

I

Docket No T091070426

I



6



BEFORE

THE PUBLIC SERVICE COMMISSION OF

SOUTH CAROLINA

DOCKET NO. 1999-259-C - ORDER NO. 1999-690

OCTOBER 4. 1999

IN RE: Petition of ITC"DeltaCom Communications,
Inc. for Arbitration with BeliSouth
Telecommunications. Inc. Pursuant to the
Telecol11l11unications Act of 1996.

I. INTRODUCTION

ORDER
ON

ARBITRATION

This arbitration proceeding is pending before the South Carolina Public Service

COl11mission ("Commission") pursuant to Section 252 (b) of the Telecommunications Act

of 1996 ("1996 AcC). This proceeding arose after ITC"DeltaCom Communications. Inc.

C'ITC"DeltaCom") and BellSouth Telecommunications, Inc. (OOBeIlSouth") were unable

to reach agreement on all issues despite the good faith negotiations conducted over an

c."\tended period of time. On June I\, 1999. ITC"DeltaCom filed a Petition for

Arbitration with BellSouth in South Carolina. BellSouth filed its Response to

ITC'DeltaCom's Petition on July 6. 1999. The Petition and Response included a list of

some seventy-three (73) issues to be decided by this Commission.

The Hearing of this Arbitration was held on September 8 - 9. 1999, with the

Honorable Philip T. Bradley, Chairman, presiding. Prior to the evidentiary hearing, the

parties were able to resolve approximately forty (40) of the disputed issues that were

originally listed in the Petition. Thus, this Commission will only address in this Order

the remaining disputed issues as of the date of the Hearing. At the evidentiary hearing.

Joint Ex 077
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also stated that state commissions were ,·tree not to requ ire the payment of reciprocal

compensation for this traffic." FCC 98-38, ~ 26.

Based upon the evidence before it, the positions advocated by the parties, and the

Declaratory Ruling of the FCC. the Commission finds that reciprocal compensation

should not apply to ISP-bound traffic. The FCC in its Declaratory Rilling concluded that

ISP-bound traffic is non-local interstate traffic and clearly left the determination of

whether to impose reciprocal compensation obligations in an arbitration proceeding to the

state commissions. FCC 98-38. footnote 87 and ~ 26.This Commission concludes that

ISP-bound traffic is not subject to reciprocal compensation. While it may be true that

ISP-bound traffic travels similar paths across the same facilities as local calls to

residential customers as advanced by ITCI\DeltaCom, it is also clear that ISP-bound calls

do not terminate at the ISP. In the example given by witness Starkey for ITCI\DeltaCom.

the local call to the residential customer clear I) terminates on the ITCI\DeltaCom

nct\\ork. ISP-bound traffic, on the other hand. does not terminate at the ISP's server but

continues to the ultimate Internet destination which is often located in another state. Sec

FCC 99-38, ~ 12. As ISP-bound traffic does not terminate at the ISP's server on the local

network, this Commission finds that ISP-bound traffic is non- local traffic. Further. since

Section 251 of the 1996 Act requires that reciprocal compensation be paid for local

traffic. the Commission further finds that the 1996 Act imposes no obligation on parties

to pay reciprocal compensation for ISP-bound traflic.

The Commission is also aware that the FCC has initiated further proceedings

regarding the issue oflSP-bound traffic and reciprocal compensation. Of course. this
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BEFORE
THE PUBLIC UTILITIES COMMISSION OF OHIO

RECEIVED-OOC~ETING D1V

GO JAN I8 AM 1\: 1+ 3

PUeD

IN THE MATTER OF ICG TELECOM
GROUP, INC:S PETmON FOR
ARBITRATION OF INTERCONNECTION
RATES, TERMS AND CONDITIONS
RELATED ARRANGEMENTS WITH
AMERITECH OHIO.

)
)
)
)
)
)
)

Arbitration
Case No. 99·1153-TP-ARB

AMERITECH OHIO'S EXCEPTIONS TO
THE ARBITRATION PANEL REPORT

Michael T. Mulcahy
Ameritech Ohio
45 Erieview Plaza, Suite 1400
Cleveland, Ohio 44114
(216) 882-3437

Daniel R. Conway
Mark S. Stemm
Porter', Wright. Moms & Arthur
41 South High Street
Columbus, Ohio 43215
(614) 227-2000

Theodore A. Livingston
Christian r. Binnig
Dennis G. Friedman
J. Tyson Covey
Demetrios G. Metropoulos
Mayer, Brown & Platt
190 S. LaSalle Street
Chicago, Ulinois 60603
(312) 782·0600



application," as the Petition framed the issue, or until the Commission adopts a different rule in the

generic arbitration it has established in Case No. 99-941-TP-ARB. (Section III below.)

I. THE COM.MlSSION DOES NOT HAVE JURISDICTION TO RENDER THE
DECISION ON"ISSUE 3 THAT THE PANEL RECOMMENDS.'

IfISP traffic were local, the Commission would have jurisdiction to order the parties to pay

each other reciprocal compensation on it. Because ISP traffic is interstate, however, it is not subject

to reciprocal compensation under section 2S1(bX5) of the 1996 Act and is Dot subject to regulation by

the Commission in this proceeding.

It is now beyond dispute that ISP traffic is non-local, interstate traffic. This is controlling

federal law. Inter-Carrier Compensation/or ISP-Bound Traffic, FCC 99-38, Declaratory Ruling in

CC Docket 96-98 and Notice ofProposed Rulemaking in CC Docket No. 99-68 ("/SP Order''), 126

0.87. As lCG witness Starlcey acknowledged at hearing (Tr. Vol. 1 at 83)1 the FCC ruled that when a

carrier delivers Internet traffic to its lSP customers, the carrier is not terminating a call for purposes of

section 251 (b)(5) reciprocal compensation. Rather, Internet traffic continues past the ISP's local

server to its ultimate destination or destinations, specifically at an Internet website that is often

located at another state. ISP Order' 12. Thus1 ISP traffic is not local, but interstate. Jd. 126 n.87.

The Panel Report states (at p" 10), "the Panel is not taking a position on the issue ofwhether

ISP traffic should or should not be considered local traffic." This statement is puzzling. The FCC

unequivocally held in the ISP Order that ISP traffic is not local. Moreover, the FCC reaffumed that

holding in a decision issued just weeks before the Panel issued its Report (and brought to the Panel's

attention by Amcritcch Ohio in a letter dated January 4, 2000). by ruling that "the service provided by

the local exchange cartier to the ISP is ordinarily exchange acce....s service because it enables the ISP

to transport the communication initiated by the end-user subscriber located in one exchange to its

2
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ultimate destination in another exchange." In the Matter ofDeploymenl ofWireline Services

Offering Advanced Telecommunications Capability, FCC 99-413, Order on Remand in CC Dockets

. 98-147 el ai. {reI. Dec. 2~., 1999}, 135 (emphasis ~ded).

Thus, it is not for the Panel (or, with all respect, this Commission) to take a position on

whether ISP traffic should or should not be considered local traffic. As a matter of controlling federal

law, it is not local traffic, but interstate, exchange access traffic.

In its Post-Hearing Position Paper on Issue 3 (the "Issue 3 Paper''), Ameritech Ohio explained

in detail why the fact that ISP traffic is interstate means that this Commission has no jurisdiction to

address the question of inter-camer compensation on such traffic in this proceeding. (See Issue 3

Paper at 2-9.) Ameritech Ohio incorporates that discussion by reference here. Ameritech Ohio's

principal arguments, in surnmaty fonn, were:

• In arbitrations under section 252{b) of the 1996 Act, State commissions
are limited to imposing and applying duties under the 1996 Act. !SP
traffic is not SUbject to the reciprocal compensation duties of the 1996
Act, as the FCC held in the ISP Order. Therefore, State commissions
do not have jurisdiction to impose reciprocal compensation on ISP
traffic in section 252(b) arbitrations. (Issue 3 Paper at 1-5.)

Separate and apart from the limited scope ofjurisdiction that the 1996
Act confers on State commissions as arbitrators under section 252(b),
this Commission lacks authority to regulate ISP traffic in any event
because ISP traffic is interstate. Ohio law empowers this Commission
to regulate only communications that originate and tenninate in Ohio,
and the federal Communications Act of 1934 recognizes as well that
the teleconummications authority of state regulatory commissions is
limited to intrastate traffic. (Issue 3 Paper at 5-6.)1

leG itself has TeCognized that ~'the states have no statutori ly prescribed role in regulating
interstate ratcs that fall outside Sections 251 and 252." Exhibit 2 to Ameritech Ohio's Response
to Petition at 4~5.

3
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II. THE COMMISSION SHOULD NOT RULE, AND CANNOT LAWFULLY
RULE, THAT RECIPROCAL COMPENSATION MUST BE PAID ON ISP
TRAFFIC.

A. The Panel Report Ignores Ameriteeh Ohio's Argument tba! if the
Commission Entertaips Issue 3, it Should Require the Parties to Abide by
the FCC's Forthcoming Resolution of the Issue, Applied Retroactively to
the Effecti~e Date of the Agreement.

Even ifthe Commission had power to decide the ISP compensation issue, it would be unwise

for the Commission to preempt the ongoing docket in which the FCC is addressing the same issue.

Ameritech Ohio presented this argument to the Panel (Issue 3 Paper at 9-11» but the Panel Report

does not address j 1.

As leG itsclfhas argued, individual State commission decisions on the ISP issue would "run

the risk that there will not be unifonn effective implementation of federal policy for this tra.ffic."

(Comments of ICG Communications. Inc.• in CC Docket Nos. 96-98 and 99-68, Exhibit 2 to

Response, at 3-5.) The best course would be for the Commission to require the parties to compensate

each other for delivering!SP traffic (or not) in accordance with the outcome ofFCC Docket 99~68 (In

the Matter ofInter-Carrier Compensation/or lSP-Bound Traffic), which will probably be released

very early in the life ofthe agreement being arbitrated here.2 It makes little sense for the Commission

to delve into this highly-charged, complex issue only to have its decision supplanted shortly thereafter

by the FCC's decision. See AO Ex. 7 (Harris Direct) at 13-14. leG's own testimony, in fact, quotes

FCC authority that "the public interest would be better served by addressing the matter [of inter-

No one knows for certain when the FCC will issue its order in the ISP docket. The new
lCG/Ameritcch Ohio agreement. however, will not go into effect until mid-February. 2000, and it
seems highly unlikely that the FCC's order will not be out at least within a few months of then.
See AO Ex. 7 (Hanis Direct) at 13.

6

........_----_ _.-------.._-------------------



carrier compensation on ISP traffic] in the broader proceeding of general applicability." ICG Ex. 2

(Starkey Direct) at 48.

Accordingly, Am~tech Ohio suggests that lfthe Commission addressc:s Issue 3, it should

require the parties to provide in their agreement that

• the parties will compensate each other (or not) for the delivery ofIntemet traffic to ISP
customers in accordance with the FCC's decision in Docket 96-98; and

• if the FCC's decision issues after the Effective Date of the agreement, the parties will
apply the decision retroactively to the Effective Date of the agreement, with a tIUe~up

to be effected within thirty days after the decision issues.

This is an eminently reasonable way for the Commission to ensure an outcome that is fair to the

parties and in harmony with controlling federal law. (See Issue 3 Paper at 9-11.)

Alternatively, the Commission should require the parties' agreement to provide that the

parties will compensate each other (or not) for the delivery ofISP traffic in accordance with whatever

resolution of the matter this Commission reaches in the generic proceeding it just Opetled in Case No.

99-941-TP-ARB, retroactive to the Effective date of the agreement, with a true-up within thirty days

after the Commission issues its decision.
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beginning at the end user's premise and ending al ICG's switch" - but Ameritech did not

contend that the ISP plays such a role. Rather, Ameritech argued that

when an end user dials up the Internet, and thereby causes his local exchange
carrier, his!SP and the carrier that servcs the ISP to incur costs, the end user is
acting as a customer of the ISP - just as he acts as a customer ofan !XC when
he makes a long distance call. , .. , (In both situations, ofcourse, the end user is
still also a customer orhis local exchange carrier, but he places the long distance
call in his capacity as a customer of the !XC and he dials up the Internet in his
capacity as a customer of the ISP.) It is the ISP that marketed the service to the
end user and detennined the price, price structure and other terms and conditions
under which the customer decided to dial up the Internet. The ISP will send the
end user a bill, answer questions regarding the bill or the service, and collect the
bill from the customer. (Issue 3 Paper at 23) (citations to testimony omitted).

Most important, though, the Panel Report concludes its discussion of this point by saying (at p.

9), "All of these factors suggest the ISP i$ an end user and not a carrier, and that the LEC-LEe

model [rather than the LEC-IXC model] provides the proper construct for compensation for ISP

calls." That conclusion, which is offered as the basis for the Panel's rejection ofAmeritech

Ohio's economic analysis, cannot survive the FCC's December 23, 1999, Order on Remand in

In the Matter o/Deployment o/Wireline Service.c: Offering Advanced Telecommunications

Capability, FCC 99413, in CC Dockets 98·147 et al.

As noted above, the FCC held at135 of that Order that "the service provided by the

local exchange carrier to the TSP is ordinarily exchange access service because it enables the

ISP to transport the communication initiated by the end-user subscriber located in one exchange

to its ultimate destination in another exchange." Thus,just /ike an interexchange carrier., the

ISP obtains exchange access service. And7 just /ike an interexchange carrier, the ISP obtains

that access service so it can "transport the communication by the end-user subscriber located in

one state to its ultimate destination in llnotheT exchange," The labeling in the Panel Report

13



("the ISP is an end user and not a carrier) is irrelevant. What matters is that (i) the !SP

perfonns the same jUnctions with respect to an Internet call as the !XC perfOIIDS with respect to

an interexchange voice call; (ii) the person who makes an Internet call does so as a customer of
~ ~ . .

the ISP ill exactly the same way as the person who makes an interexchange voice call does so as

a customer of the !XC; and (iii) therefore, the entities that combine to enable the end user to

make the Internet call should compensate each other (OT not) in the same way as entities that

combine to enable the end user to make an interexchange voice call do - which means the

originating LEe (Ameritech) should not compensate the other LEe (ICG) who joins it in

providing access service to the entity in the position of the IXC (the lSP).

3. Contrary to the Panel's view, ISP traffic is not lotal by nature.

The Panel Report states (at p. 8») ''Excepting for the fact that the FCC has ruled that

ISP-bound calls are interstate, every other aspect of!SP calling suggests the calls are local."

This proposition., which is key to the Panel's analysis ofIssuc 3, is dead wrong.

One indisputable difference between ISP traffic and local traffic - in addition to the

fundamental difference that ISP traffic does not originate and terminate in the same local

calling area - is that the holding times for ISP traffic are far greater. Whereas the average

local call1asts approximately 3.5 minutes, the average Internet connection is on the order of

eight or ten times longer. See AO Ex. 6 (panfil Direct) at 13 and Exhibit EP-02 thereto.s ICG

does not cOntest this fact, but instead offers the feeble rejoinder that Internet calls are not the

only calls that last a long time. As leG witness Starkey puts it (lCG Ex. 2 at 52), "If we were

TIle Ameritech study that is Exhibit EP-02 to the Panfil Testimony found that the average
Internet connection lasts 26 minutes. There is also evidence suggesting that the average Internet
session is 36 minutes. Internet Basics, Vol. 5, Issue 3, "Online Tidbits."
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